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as well as by signature, that the first verdict returned by
the jury, because of its inconsistency, is null and void?
MR. ZOLL:

Ray Zoli for the plaintiff.

We do, your

MR. KATZ:

So stipulated by Mr. Katz, on behalf of

Honor.

the defendant.
MR. FA3SR:

I so stipulate, your Honor.

THE COURT:

Do all counsel, for the record,

stipulate to the instructions given to the jury by the Court
as they retired to the jury room witn a clean verdict form?
MR. ZOLL:

3. Ray Zoil for the plaintiff.

We so

stipulate the instruction was accurate, as we stipulated.
MR. XA7Z:

Yes, your Honor.

MR. FA3ER:

Yes, your Honor, with the exception of

the final remark of the Court, that it be consistent with the
evidence presented to the jury.
THE COURT:

All right.

13

and see what happens.

1 *

be here for five hours.

-L •»

Let's take a brief recess

We may be here for five minute.

15

(Court was in recess.)

16

(The jury returned to the courtroom.)

17

THE COURT:

The record will reflect the presence of

13

the jury, counsel, and the parties.

19

reached a verdict?

20

THE FOREMAN:

21

THE COURT:
bailiff.

We ma

Mr. Foreman, has the jur'

Yes, sir.
Please provide the verdict form to the

And thank you, again, for your patience in resolvinc

the matter consistent with the stipulation of counsel and the
instructions of the Court.

The clerk will read the verdict.

(The verdict was read by the clerk.)
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APPELLANT'S BRIEF

Appeal from Jury Verdict, Subsequent Order of Third Judicial
District Court, and Denial of Motion for New Trial

STATEMENT

OF

JURISDICTION

The Utah Court of Appeals of the State of Utah has
jurisdiction to hear this Appeal pursuant to Utah Code Annotated,
Section 78-2-2(4).

1.

NATURE OF

PROCEEDINGS

This is an Appeal from a Jury Verdict and subsequent Court
Order in this wrongful termination case, and from a denial of
Plaintiff's Motion for New Trial, in the Third Judicial District
Court, the Honorable Judge Pat Brian presiding. The Jury Verdict
and subsequent Order were erroneously entered in favor of
Defendants and Appellees. Accordingly, a Notice of Appeal was
filed on August 26, 1993 by Plaintiffs and Appellants.

ISSUES PRESENTED FOR APPEAL

1.

Whether the Judge's oral instructions to the jury were

erroneously given, inasmuch as the jury was confused thereby, and
believed they could not award damages to the Appellant, after
first awarding the Appellant $40,000.00.

2.

Whether there were other procedural errors committed

during the course of the trial which have resulted in substantial
prejudice to Appellant, as follows:

a.

The trial that was scheduled for March 15 and 16,
1993, was continued, and then counsel were told on
March 15, 1993 that the trial would go forward,
2.

notwithstanding the continuance.

b„

The Court did not allow testimony pertaining
to other extramarital affairs taking place at
Defendant company, which would have shown that
termination for an extramarital affair was wrongful
and discriminatory.

DETERMINATIVE

AUTHORITY

The authorities believed by Appellant to be determinative of
certain issues presented in this Appeal include, but are not
limited to, the following:

Rule 51, Utah Rules of Civil Procedure
Rule 59(a)(1), Utah Rules of Civil Procedure

STATEMENT OF THE CASE

This case is an Appeal from a Jury Verdict and subsequent
Court Order in this wrongful termination case, and from a denial
of Plaintiff's Motion for New Trial, in the Third Judicial
District Court, the Honorable Judge Pat Brian presiding. The Jury
Verdict and subsequent Order were erroneously entered in favor of
3.

Defendants and Appellees. Accordingly, a Notice of Appeal was
filed on August 26, 1993 by Plaintiffs and Appellants.
Plaintiff and Appellant filed suit against Defendants in the
Third Judicial District Court, claiming wrongful termination, as
well as breach of contract, intentional and negligent infliction
of emotional distress, interference with Appellant's employment,
discrimination, and defamation by agents of Defendant corporation.
A trial on this matter was held on March 15, 1993 and a jury
verdict was returned thereon. Subsequently, the Court entered an
Order pertaining to the Special Verdict, and the Court denied
Plaintiff's Motion for New Trial. It is from this verdict,
subsequent Order and denial of Motion for New Trial that Appellant
appeals.

RELIEF SOUGHT ON APPEAL

The Appellant seeks reversal of the Judgment of the Third
Judicial District Court, and a new trial before the Honorable Pat
Brian.

STATEMENT OF THE FACTS

1.

This case results from the wrongful termination of

Appellant by Defendant Corporation.
4.

2.

Appellant was hired by Defendant Macey's, Inc. in July

of 1981.

3.

Appellant and Defendant Stanley Camp Peterson, while

both employed at Macey's, Inc., became intimately involved with
each other in the summer of 1987.

4.

At the end of March or in the first few days of April,

1989, the office staff at Macey's headquarters became aware that
Appellant and Defendant Peterson were having an affair.

5.

Thereafter, Defendant Peterson met with Defendant Ken

Macey, the president of Defendant corporation, and told him that
Appellant and Defendant Peterson had fallen in love.

6.

At the time of the meeting referred to above, there was

no discussion as to what Defendant Ken Macey planned to do
concerning either Defendant Peterson's or Appellant's job.

7.

Approximately one week later, Defendant Peterson again

met with Defendant Macey and was told by Macey that Appellant
would be terminated and that Peterson would be monitored.

8.

Appellant was not present at any of the meetings between
5.

Defendants Peterson and Macey.

9.

On April 6, 1989, after informing Defendant Peterson

that he was going to terminate Appellant, Defendant Macey called
Appellant into his office and terminated her.

10.

Appellant received no warnings or reprimands prior to

her wrongful termination by Defendant corporation.

11.

Other employees of Defendant Macey's Incorporated had

had improper personal relationships with co-employees in the past
and had not been terminated, but only reprimanded or not
disciplined at all. [Shirlene Peterson's Deposition, p. 38; Ken
Macey's deposition pp. 42, 61-69 and 89-93, Employee files of Stan
Peterson and Corey Thurgood obtained through discovery].

12.

Plaintiff and Appellant was doing her job and performing

her duties as she had always done [Shirlene Peterson's deposition
pages 23, 24, and 36; Stanley Camp Peterson's deposition pages 8185] .

13.

Defendant Stanley Camp Peterson, who was involved in the

romantic relationship with Plaintiff was not discharged [Shirlene
Peterson's deposition, page 36, Ken Macey's deposition pages 78 6.

80, Stanley Peterson's deposition page 85].

14.

Plaintiff and Appellant filed suit against Defendants in

the Third Judicial District Court, claiming wrongful termination,
as well as breach of contract, intentional and negligent
infliction of emotional distress, interference with Appellant's
employment, discrimination, and defamation by agents of Defendant
Corporation.

15.

A jury trial was conducted on March 15 and 16, 1993,

after counsel were told the week before that the trial would be
continued to a later date.

ARGUMENT

I.

THE JUDGE'S INSTRUCTIONS TO THE JURY WERE ERRONEOUSLY
GIVEN, INASMUCH AS THE JURY HAS CONFUSED THEREBY, AND
BELIEVED THEY COULD NOT AWARD DAMAGES TO APPELLANT
Subsequent to closing argument, the jury instructions were

read to the jury by the Honorable Judge Pat Brian along with a
special verdict form being presented to the jury. Upon retiring
to deliberate, the jury returned to present its verdict pursuant
to the filled-in special verdict form, duly signed by the jury
foreman. The special verdict awarded $40,000.00 to the Plaintiff,
Shirlene Peterson. It appeared on the face of the Special Verdict
7.

that there was an inconsistency, insofar as the jury awarded
damages but checked the box indicating that the Plaintiff was
fired for just cause [see Exhibit "A"].
Upon discussion among counsel and the Honorable Judge Brian,
it was proposed by Judge Brian that a mistrial be granted.
Counsel made an effort to propose a new oral instruction to the
jury to determine if the inconsistency could be eradicated.
Accordingly, Judge Brian presented a new oral instruction to the
jury whereupon he instructed the jury that an error was made in
the Special Verdict and that he would present to them a clean
Special Verdict form for them to "do with what you may" [see copy
of transcript in the above-entitled matter, attached hereto as
Exhibit "C"].
The jury went back into the jury room and deliberated. They
again returned to the open Court and presented the new jury
verdict form, filled out and signed by the jury foreman. This
time, the Special Verdict form reflected no money damages.
It is the position of the Appellant that the jury was
confused by the oral instruction of Judge Brian. When the judge
indicated that they had made a mistake, it appeared to the jury
that money damages could not be awarded [see copy of the
transcript attached as Exhibit "C". Plaintiff has been denied her
right of a fair trial, insofar as the Court's instruction,
although not intended to be confusing, did in fact confuse the
8.

jury to make it appear that the Judge was instructing that no
damages could be awarded by virtue of the way the Special Verdict
form was initially filled out. The Judge did not provide the jury
with the alternative to be able to retain a judgment award and
correct the written interrogatories on the Special Verdict.
Rule 51, Utah Rules of Civil Procedure, provides that:
. . . the appellate court, in its discretion and in the
interests of justice, may review the giving of or failure to
give an instruction. . . the court shall not comment on the
evidence in the case, and if the court states any of the
evidence, it must instruct the jurors that they are the
exclusive judges of all questions of fact.
Accordingly, this appellate Court has the discretion to review the
instruction of the Honorable Pat Brian. When taking into account
the facts and statements presented herein, and pursuant to the
contents of the transcript attached as Exhibit "C", it is clear
that the jurors were misinformed by the judge and were confused.
This of course has presented great prejudice and damage to the
Appellant who, after having her day in court, did not obtain her
remedy that was obviously desired by the jury, who first awarded
her $40,000.00 and then took it away. This Court should provide
the Appellant a new trial pursuant to Rule 59, Utah Rules of Civil
Procedure.

9.

II.

THERE WERE OTHER PROCEDURAL ERRORS COMMITTED DURING
THE COURSE OF THE TRIAL WHICH HAVE RESULTED IN
SUBSTANTIAL PREJUDICE TO APPELLANT

A. The Trial In this Matter was Continued, and Then Counsel were
Informed the Trial Would Go on the Originally Scheduled Date,
Notwithstanding the Continuance
The Court clerk had contacted all parties relative to this
case the week prior to trial, and had informed them that the trial
scheduled for March 15, 1993 would be continued, since a criminal
trial taking precedence would go forward on that date. Plaintiff's
counsel reaffirmed that the trial would not go forward and
indicated to the clerk that accordingly, no witnesses would be
subpoenaed, nor would sufficient preparation occur over the
weekend in reliance on said representations.

The clerk indicated

that the Honorable Judge Brian wanted the parties to come in and
discuss potential new trial dates and in effect to pre-try the
case.
All counsel appeared in chambers with Judge Brian on March
15, 1993 and the Judge informed counsel that two criminal trials
set for that morning had suddenly settled, and that counsel should
proceed ahead and impanel the jury.

All counsel protested.

Nonetheless, the jury was impanelled before 12:00 p.m. that day
without clients available, without witnesses forthcoming, and
without preparation.

Plaintiff's counsel requested a lunch recess

to attempt to call his witnesses and his client, which was granted
for 1 1/2 hours.

Counsel could not obtain all the witnesses that
10.

were to be called at the trial in time. Plaintiff's counsel
further felt unprepared and was without any notes or documents
with which to put on his case in chief. It is the position of the
Appellant that the Court abused its discretion in failing to honor
the continuance that had been committed to by the Court clerk and
by forcing the trial to proceed. Said position of the Court has
placed counsel and Plaintiff in a position to not be adequately
represented in a condition of surprise and in a condition of not
presenting its full case to the jury. Accordingly, this Court
should allow a new trial to be given to the Appellant to provide
fair play and justice thereto.

B. The Court Did Not Allow Testimony Pertaining to Other
Extramarital Affairs Taking Place at Defendant Company, Showing
that Termination for an Extramarital Affair was Wrongful and
Discriminatory
A material issue in the case on behalf of the Appellant was
whether she was wrongfully terminated due to having an
extramarital affair with a male supervisorf who was in an
important position with Maceys, Inc. The grounds for termination
and the cause for firing under the ordinary course of business of
Macey's, Inc. and pursuant to the Employment Agreement, was that
Appellant was to be terminated due to having an extramarital
affair, thereby causing disruption and gossip in the office.
The Appellant attempted to call Corey Thurgoodf who was a
prior employee of Macey'sf Inc., to the witness stand and this
11.

witness was prepared to testify that there were extramarital
affairs that had occurred in the office which did not result in
termination. This evidence would demonstrate that the action of
termination by Macey's, Inc. constituted wrongful and
discriminatory actions against the Appellant. The Honorable Judge
Brian ruled that this evidence was not relevantf and could be
prejudicial or inflammatory and therefore he disallowed the
evidence. Accordingly, the Appellant was unable to completely
present her case to the jury due to such material evidence being
precluded.

It is probable that reasonable minds of a jury would

not differ in weighing the termination of the Appellant against
other conduct similar in the office, that did not justify or
result in termination. Therefore, a new trial should be provided*
DATED this ZJ^

d&y of February, 1594.

B. Rdy zdarl
Attorney for Appellant

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of the
foregoing, with postage prepaid thereon, on this /*£.
February, 1994, to the following:
Michael A. Katz
PURSER & EDWARDS
39 Market Street
Third Floor
12.

day of

Salt Lake City, Utah

84101-2104

Walter P. Faberf Jr.
Brenden C. Faber
2102 East 3300 South
Salt Lake City, Utah

84109

Attorneys for Appellees

13.

Uf THE THERE JODICiaL DIS!ERICT COUR3?
SAT,T LAKE COOHTY, STaiE OF TPE&EL

SBOCRLEHE POTERSOff,

SPECIAI. VERDICT
Plaintiff/

vs.
Civil So- 9109112075
HSCEY'S IHCQRPORATBD/ A Utah
Corporationr KEN MRCKY, et al. #

Judge Pat Brirra

Defendants.

We f tiae jury in the above-entitled case, find as follows on
the special interrogatories submitted to us:

1.

Did there exist ah employment contract either ionplied or

expressed?
Yes

X

K

No

2-

If

there

was

an

employment

contractr

did

th£

Defendant/Employer have to fire the Plaintiff for just cause?

Yes

X

^

No

EJKHIBITJ^

3-

Did the Defendant/Employer terminate the Plaintiff for

just cause?
Yes

x

*

JI6

4-

If the Defendant failed to terminate for cause was the

Plaintiff damaged thereby?
Yes

*J4

No

5,

Has

the

Defendant

negligently

inflicted! emotional

distress on Plaintiff?
Yes

5.

Is the Plaintiff entitled to damages for any other reason

than those stated abo

No

?•

What damages should be awarded Plaintiff?

Lost Wages
Lost Benefits
Other

FaLBiStSTSICTGOTIT
Third JudicsaJ District

MAR 1 6 1993
DtpufrCfr*

EN* THE THIRDJUDICIAL DISTRICT COURT
SALT LATCE C O O T Y , STATE OF UTAH

SMriene Peterson,
Plamtixi,

SPECIAL VERDICT

vs.

CASE NO. 910912075 H

Macsy's locoipoiaEed, a Utah
QTiporatiOEU Een Macsy, et aLT
Defendants.

JUDGE PAT B.BKIAN

J

J .

We, tiie jnrjr in the aixjve-eatEied case, ^ d as fellows on the special mterrogatoiies
submitted to nsi
1.

Did there exist an oial employment r*">\wr* either implied or expressed?
Yes

i*N>

No
2_

If there was an employment contract, did the Defendant/ Employer have to fire

the Plaintiff for jnst cause?
Yes

x

No
Did the I^eaSzm/EciployertenniiEiB the Plaintiir for jost cause?
Yes
No

y, s.
EXHIBITS

If the Defendant iaHed DO terminals for cause was the Plaintiff damaged thereby'
Yes
No
5.

"What damages siiould be swarded Plainrig?

Dated trris \l ^

day 5March, 1992.

u^^ClMc^hyi^
FOREPERSON

